ground, are owned by the nation. 6 These "umbrella statutes" protect a source country's legal right to compel the return of nationalized artifacts 7 from collectors and dealers in the United States in common law replevin actions." In addition, by clarifying that these antiquities are national property, the source countries subject purchasers of these artifacts in the United States to prosecution under criminal statutes that prohibit the importation of stolen property. 9 Whether these umbrella statutes constitute valid declarations of ownership, however, remains a subject of considerable debate in the United States.
This Note proposes that United States courts recognize the ownership claims of artifact-rich nations. 1 " The enforcement of umbrella statutes is the most efficient means of limiting the continued destruction of archaeological data that the trade in antiquities promotes. Purchasers of antiquities, unlike the objects they acquire, are not hidden. For this reason, it is more effective to police the activity of antiquity purchasers than to protect archaeological sites. Strict enforcement of legal sanctions against collectors and dealers of antiquities will decrease the demand for new antiquities and reduce the economic incentive for looting. 1 Section I of this Note documents the mechanics and magnitude of the trade in stolen antiquities and its destructive effects on cultural heritage and scientific knowledge. Section II analyzes the current proliferation of foreign umbrella statutes and the effectiveness of responsive American judicial and legislative remedies to curtail the illicit trade in antiquities. Section III offers economic and legal justifications for upholding umbrella statutes. Finally, Section IV outlines limits to the effectiveness of enforcing umbrella statutes as a means of halting the theft of antiquities.
THE TRADE IN STOLEN ANTIQUITIES
The trade in stolen antiquities is flourishing. 2 The bulk of this trade originates in developing countries and ends with sales in New York, London, Geneva and Tokyo. Collectors, dealers and museums, generating the demand for these treasures, display a tragic combination of artistic sophistication and an imperialistic attitude that developed countries have a right to hoard the world's antiquities.Y 3 Instead of acknowledging that their demand for artistic treasures encourages the looting of archaeological sites, these collectors justify their actions by arguing that art-importing nations can better preserve a foreign country's heritage than can the country of origin.Y 4 In fact, far from preserving objects of historical importance, the market demand for antiquities finances the looting of archaeological sites. 1 5 A study in Belize revealed that " [l] ooting to supply the art markets of the art consuming nations, especially the United States, has been responsible for the greatest portion of the damage to sites"'" in that country. In Central , at 59 (Kocaka interview).
13. Andre Emmerich, an antiquities dealer in New York City, typifies this perspective. He believes that "this country more than any other has a special claim to the arts of all mankind ... " K. MEYER, supra note 4, at 28.
14. As one antiquities dealer testified before Congress: "The United States has been the greatest preserver of cultural properties from every country in the world, even in the days when these 'cultural properties' were considered cultural garbage in their countries of origin." 1978 Senate Hearings, supra note 1, at 49 (testimony of art dealer Peter Marks). Furthermore, collectors contend that antiquities bought and sold on the market are often commonplace items that deserve no special protection. As Emmerich testified, these artifacts "are generally remarkably repetitive . . . .Most early tombs contain the cultural equivalents of Coca Cola bottles, Seven-Up cans and mass-produced rosary beads .... What would be invaluable and instructive additions to the collections of many American museums are simply left unseen and endangered on local premises supposedly dedicated to their preservation." Id. at 51.
15. See generally Bator, supra note 5, at 291 ("[I]ncrease of interest among art collectors .... has fueled an intense world-wide search for such [primitive and ethnographic] art.") (footnote omitted); K. MEYER, supra note 4, at 139 (until recently most Indian idols left unharmed, but as value of Indian art escalated, theft of idols became commonplace); Shirey, Norton Simon Bought Smuggled Idol, N.Y. Times, May 12, 1973, at 1, col. 2 (Simon claimed to have spent $15-16 million on Asian art, most of which was smuggled). The high prices that these objects fetch reflect the market's strength. See Dunn, Personal Business, Bus. Wx., Jan. 20, 1986, at 93 (pre-Columbian work recently sold for S175,000); N.Y. Times, Feb. 10, 1988 A country can retrieve the physical forms of its cultural heritage by recovering artifacts that have been removed. 8 The damage inflicted by looters on the body of scientific knowledge that undiscovered artifacts represent, however, is irreparable. 19 Anthropological archaeologists depend on undisturbed sites for noting and calculating the precise relationship among artifacts. 20 By recording the amount of a certain fragment type within a room, or the spatial distribution of remains, much can be learned about the habits and culture of ancient civilizations. When looters unearth antiquities, anthropological data, in many cases the only historical record available for source countries, is lost forever.
Artifact-rich nations are in a complex predicament. In the face of the enormous pressure that the market demand for their cultural past creates, these countries have had little success preventing the looting of archaeological sites. Physical protection of sites is simply not feasible. 2 20.
[Ojur archaeological resources are not renewable. Once a site has been worked over by looters in order to remove a few salable objects, the fragile fabric of its history is largely destroyed. Changes in soil color, the traces of ancient floors and fires, the imprint of vanished textiles and foodstuffs, the relation between one object and another, and the position of a skeleton-all of these sources of fugitive information are ignored and obliterated by archaeological looters ... The collector buys a beautiful object about which he knows virtually nothing, and no one ever mentions to him the devastation that was created in order to deliver it. Coggins, supra note 4, at 263.
21. Artifact-rich nations have thousands of existing archaeological sites that must be protected from looting. The local police forces are not able to ensure that these sites are not harmed by looters. 25. These decrees apply to artifacts currently in collections as well as works that have not been discovered. The prospective dimension of these statutes is problematic. Countries can easily demonstrate ownership of objects that, prior to nationalization, were located in the homes of citizens. The registration of these artifacts would define the country's claim. It is more difficult to show that artifacts unearthed after nationalization occurred are owned by the country.
26. Many countries have passed umbrella ownership statutes for at least some types of antiquities. In Mexico, the first declarations of national ownership of antiquities were passed in 1897, The common law theft rule and the National Stolen Property Act (NSPA) 2 " restrict the trade in stolen property. Foreign nations can bring common law replevin actions in United States courts against any holder of stolen property, whether or not she is a good faith purchaser. The common law rule, as codified in the Uniform Commercial Code (U.C.C.)," 8 is that a purchaser cannot acquire good title from a thief. This rule places all liability on purchasers. A buyer might pay for an item not knowing it is stolen and then if the original owner locates the object, the purchaser must return it to the original owner. If the purchaser of the stolen goods cannot locate the party from whom she bought the object, she will not be compensated for her loss. 29 In short, even good faith purchasers, who have no idea that an item was stolen, may have to forfeit the property. 30 The NSPA prohibits the transport, receipt, concealment, and sale of goods worth $5,000 or more, "knowing the same to be stolen." 3 1 Thus, an individual who transports, sells or purchases an antiquity must know that it is stolen in order to be prosecuted for a violation of the NSPA. The NSPA provides an effective means of prosecuting dealers in stolen antiquities and of obtaining the return of artifacts to the source country. 3 Common law replevin actions provide an even more straightforward means of recovering stolen antiquities. 34 Foreign governments and citizens have routinely succeeded in obtaining the return of objects that fall within the traditional definition of "stolen" in common law replevin actions. 35 The critical limiting factor of both the common law and the NSPA is that they apply to antiquities illegally removed from a foreign country and imported into the United States only if the property falls within the United States' legal definition of "stolen." Thus, the effectiveness of these laws in slowing the theft of antiquities hinges on that definition." Civil suits have also been initiated for the return of antiquities stolen from museums and monuments., Guatemala instituted a civil action in California in 1970 for the return of a Mayan stela stolen from a site that had been carefully catalogued in that country. See L. DuBOFF, supra note 22, at 91. Historically, property was defined as stolen when the original holder was deprived of rights of ownership.
3 7 In the case of an ancient urn, the owner may well be buried in it. There are no traditional ownership rights in this situation.
A nation's claim to own its cultural patrimony is not equivalent to the ownership interest in more traditional forms of property. When a country claims ownership of an antiquity for sale in a New York gallery, the country cannot produce the type of evidence of ownership that is available to the owner of a stolen car. For the latter, the registration certificate the purchaser holds, the time spent driving to work and the receipt given the owner by the dealership for the vehicle, all define the buyer's ownership. A country that declares itself owner of undocumented antiquities does not possess similar tangible proof. There are no registration permits and prior to the discovery of the antiquity its existence may not have been known. In fact, the antiquities are often discovered by the thieves. (1972) . This statute provides a mechanism for limited enforcement by the Customs Service of a foreign nation's export laws. A foreign country that wants to avail itself of the CPIA's protection must request United States assistance and demonstrate: (1) that archaeological and ethnological material is in danger of pillage; (2) that the country has made due efforts to prevent such theft; and (3) that any United States import restrictions will be applied in concert with other nations, through bilateral or multilateral agreements. The CPIA is discussed in detail in Note, supra note 26.
Given the reluctance of other artifact-importing nations to limit this trade, implementation of import restrictions is unlikely. To date, only Canada and El Salvador have made requests in accordance with this legislation. The U.S. has yet to act on either of these petitions. See IFARREPORTS, June 1987, at 6.
The strict enforcement of customs regulations also provides a means to limit the trade in stolen antiquities. In accordance with prohibitions against smuggling, an importer of merchandise contrary to law is subject to criminal sanctions and forfeiture of such merchandise to the United States, 18 U.S.C. § 545 (1982) . Since the United States prohibits transport of stolen goods worth more than $5,000, 18 U.S.C. § 2314 (1982), a customs inspector who suspects that valuable artifacts have been stolen can hold such goods until title has been determined. The Customs Service frequently found that in an effort to mask the theft of valuable antiquities, imported items are incorrectly described and undervalued in violation of customs regulations. Goods that are falsely categorized or not declared are subject to forfeiture and the importer is liable for fines that equal the value of the imported object, 19 U.S.C. § 1497 (1982 Under an expansive definition of ownership and theft, 38 if the buried urn was discovered and removed by a huaguero, 39 smuggled to the United States, sold to a gallery, and purchased by a private collector or museum, the artifact would be considered stolen property even though the traditional owner had long since disappeared. 40 Such broad definitions of "ownership" and "stolen" need to be accepted by the courts for the common law and the NSPA to assist countries victimized by looters. Umbrella statutes provide precisely these broad definitions of ownership and theft. The continued theft of new artifacts will be slowed if United States courts recognize that umbrella statutes are legitimate declarations of ownership and that any antiquity illegally removed from these countries is stolen. 4 ' To date, courts have applied an expansive definition of ownership to antiquities. This interpretation is threatened, however, by legislative efforts to impose a narrow definition of ownership on imported antiquities.
B. Judicial Interpretation
A United States court first upheld the validity of an umbrella ownership statute in United States v. Hollinshead. 42 Hollinshead was convicted of violating the NSPA for stealing Machaquila Stela II from Guatemala. Under a Guatemalan ownership statute, the country was the owner of the Stela. In upholding his conviction, the Ninth Circuit reiterated that all the NSPA required was that Hollinshead knew that the Stela was stolen. It was not necessary to show that he was aware of applicable Guatemalan law. 4 41. Since a source country's ownership in antiquities is not equivalent to a purchaser's interest in more traditional forms of property, limits should be imposed on the enforcement of foreign nations' umbrella statutes. At a minimum, United States courts should only recognize the blanket ownership statutes of those countries which strictly enforce these laws within their own borders. As discussed in Section III, infra p.477, there are legal and economic rationales for why, in instances when umbrella ownership statutes are consistently applied by a foreign country, they should be recognized by United States courts.
42. 495 F.2d 1154 (9th Cir. 1974). Clive Hollinshead, a dealer in pre-Columbian artifacts, was prosecuted for conspiring to transport and transporting stolen property in violation of the NSPA.
43. Following Hollinshead's conviction under the NSPA the disposition of the artifact was determined in a forfeiture proceeding. United States v. One Pre-Columbian Artifact, No. CV73-2349-FW had been documented prior to the theft. 4 4 This documentation, in conjunction with Guatemala's umbrella ownership statute, removed all doubt that the work was owned by Guatemala. Since artifacts are rarely catalogued with such precision, however, the court's holding had limited relevance to the trade in antiquities.
In United States v. McClain,"' the Fifth Circuit considered more fully the question of whether an artifact can be considered stolen if its ownership is based solely on a national government's umbrella ownership statute." 6 McClain and her co-defendants were arrested for transporting and receiving stolen property in violation of the NSPA. They had attempted to sell pre-Columbian artifacts to the Mexican Cultural Institute in San Antonio, Texas. 47 The basis of Mexico's claim of ownership was its umbrella ownership statutes. 8 The defendants did not deny that the artifacts had been illegally exported from Mexico. Thus a key question facing the court was whether the illegal export of these objects from a country with a blanket ownership statute was sufficient evidence of theft.
4 9 In Hollinshead the court's finding was confirmed by evidence that this exact Stela had been catalogued while still in the Guatemalan forest. The disputed artifacts in McClain had not been previously documented. 50 The court stated that "a declaration of national ownership is necessary before illegal exportation of an article can be considered theft, and the exported article considered 'stolen,' within the meaning of the National Stolen Property Act." 5 " Further, it held that Mexico's umbrella statutes, 5 2 combined with laws that restricted the export of artifacts, were sufficient authority for bringing and winning an action under the NSPA 3 McClain illustrates how ownership statutes should work: A foreign country with an umbrella statute notifies the United States government that an antiquity sold in the United States has been illegally exported, is (C.D. Cal. 1975 ). The Court granted summary judgment to the United States and the artifact was subsequently returned to Guatemala in accordance with an exchange agreement between the Guatemalan Government and the Los Angeles County Museum. L. DuBOFF, supra note 22, at 96, 981.
44. Against all odds, a prospective purchaser of the Stela showed pictures of this work to an archaeologist, Ian Graham, who had studied this exact Stela in Guatemala. Graham immediately realized that the artifact being offered for sale had been stolen. L. DuBOFF not properly registered, and is therefore stolen property. The country also asserts that such property would be considered stolen if located inside as well as outside of the nation's border. The United States government, recognizing the ownership statute, prosecutes the art dealer for theft under the NSPA. Finally, the United States courts recognize the ownership laws and punish those individuals who have knowingly received or transported the stolen property. Once these umbrella statutes are recognized, foreign countries can seek the return of antiquities from buyers in common law replevin actions regardless of whether these buyers knew the objects to be stolen.
C. Legislative Response
Legal commentators and legislators have condemned the McClain decision. 54 They argue that recognition by U.S. courts of umbrella ownership statutes places too much risk on purchasers. 55 Further, McClain has engendered a broad-based effort to codify a narrow interpretation of "ownership" and "stolen" that protects purchasers. Legislation to reverse the holding of the court in McClain was introduced in the 97th, 98th and 99th Congresses.
In 1985, two bills were introduced to limit the impact of McClain. Senator Moynihan proposed a bill to amend the NSPA so that it would not apply to artifacts whose ownership is based solely on a nation's declaration that such objects are its property. 5 55. This analysis overlooks the theory behind the common law rule: ensuring that a purchaser can never obtain good title from a thief is an effective means of deterring theft. For a discussion of the theft rule see A. SCHWARTZ & R. ScoTT, COMMERCIAL TRANSACTIONS 476-79 (1982). It is without force, then, for critics of McClain to urge the reversal of this decision on the grounds that it places excessive liability on purchasers. Liability for purchasers of stolen property is not new. The only real question is whether an antiquity that a source country claims to own by virtue of an umbrella statute, that is unearthed and exported into this country, should be considered stolen property by United States courts.
56. Legislation has sought to exclude from the NSPA: archaeological or ethnological materials taken from a foreign country where -(1) the claim of ownership is based only upon -(A) a declaration by the foreign country of national ownership of the material; or (B) other acts by the foreign country which are intended to establish owner-[Vol. 97: 466
Cultural Property Repose Act. 5 " This bill proposed a five-year federal statute of limitations on claims brought for the recovery of stolen archaeological or ethnological material held in the United States. Additionally, the legislation proposed a two-year statute of limitations on stolen antiquities held by recognized museums, religious or secular monuments, or similar institutions, provided that the objects had been exhibited or their presence made known through publication, cataloguing or otherwise. 5 Efforts to limit the McClain decision have come from the states as well. Individual states have different statutes of limitation for stolen art. 5 9 In New York, the statute of limitations does not begin to run until after the purchaser refuses the owner's demand for the object's return. 6 " Legislation was introduced in New York in 1985 and 1986 that would have created an exception to the demand and refusal rule for museums that purchase antiquities. 61 The bill provided for a three-year statute of limitations that would start to run as soon as the object was stolen. In addition, the bill did not require a "demand" on the part of the owner if the museum published notice of the acquisition in its bulletin, displayed the object for at least twelve months, and noted the object in the museum's catalogue for three years. It would be difficult for an artifact-rich nation to locate stolen objects within the statute of limitations. In many cases, years pass before 
III. A RATIONALE FOR ENFORCING UMBRELLA OWNERSHIP

STATUTES
There are strong economic arguments for a rule that places liability on purchasers. In addition, there are legal precedents that provide a model for the enforcement of umbrella statutes by United States courts.
A. Economic Analysis
An economic analysis of the market for antiquities suggests that the most effective means of slowing new thefts is to place liability for the purchase of stolen antiquities on buyers. Under the common law, when an object is stolen from an owner and sold to a third party, if the owner locates the property and the thief is judgment proof 5 or otherwise un-62. There are more than 500 museums in New York state. Id. Therefore, publication would not necessarily render the stolen object quickly identifiable. The bill was vetoed by Governor Cuomo. See supra note 54. He stated that the legislation did not "balance fairly the legitimate interests of foreign countries in recovering their lost or stolen art work with the legitimate interests of museums or other good faith purchasers of art." N.Y. Times, July 29, 1986, at C14, col. 3.
63. In hearings held in the Senate, the 65. In this instance, a thief would be considered judgment proof if she did not have sufficient funds to compensate the purchaser or could not be located. available, the third party purchaser must return the object to the original owner without compensation. Under the common law rule, if the thief was not judgment proof, the purchaser of the stolen property would still have to return the stolen goods to the original owner. The purchaser, however, could bring an action against the thief and obtain a damage award equivalent to the purchase price of the property. The argument underlying this rule is that third party buyers will be able to investigate and police the market better than will owners victimized by theft. The relevant question is how do we allocate risk to best prevent theft. 8 The economic framework for analyzing the theft rule can be applied to the trade in stolen antiquities. 67 In the market for antiquities, the owners' ability to protect against theft is particularly limited, while buyers can generally investigate and avoid the purchase of stolen goods. There are several reasons why the owner cannot prevent theft. The value of antiquities on the international market provides a strong incentive for theft.
68
The source countries' level of development hinders their ability to protect antiquities. Finally, many artifacts remain underground and a comprehensive system of policing the countryside would be needed in order to prevent unauthorized looting. 69 Thus, the antiquities market is an ideal case for strictly applying the common law rule, and ensuring that an original owner, such as a source country, will have a valid claim for the return of stolen antiquities. 70 The number of buyers of artifacts is few in comparison with the number of antiquity sites. 71 For this reason, it is more efficient to police the activities of antiquity purchasers than to try to protect archaeological sites. Monitoring purchasers is less costly than protecting innumerable sites commonly located in inhospitable and inaccessible regions of the world. Thus 66. There has been considerable scholarly debate over whether a rule that places liability on the owner or one that places liability on the buyer is the most efficient means of limiting theft. 69. Many of those sites which are known to contain valuable relics are located in remote areas. It is difficult to prevent the looting of these sites. Furthermore, enforcement officials are frequently bribed to ensure undisturbed excavation. See supra note 22.
70. This assumes that the country can demonstrate ownership, and that the applicable statute of limitations has not expired.
71. In spite of the recent growth in the antiquity trade, the number of undiscovered sites and buried ruins far exceeds the number of buyers and sellers of antiquities. There are innumerable sites of known, and unknown, archaeological ruins located throughout the world. Every location of an early settlement is a potential source of artifacts. The collection of antiquities, however, is limited to wealthy collectors and museums in a few countries. Not only are there fewer collectors than sites, it is far easier to locate and police their purchases than to protect the archaeological sites themselves.
an efficient police system would concentrate on the behavior of purchasers, instead of trying to protect the archaeological sites themselves.
Further justification for imposing liability on the buyers of antiquities arises from the fact that these purchasers generally have the knowledge and the resources to investigate the validity of an antiquity's title. 72 Most artifact-rich nations that have enacted blanket ownership statutes require that all antiquities be registered. 7 For antiquities exported after the passage of an umbrella ownership statute, the buyer can demand proof of registration. Absent a registration document, the prospective purchaser could request verification that the object had been exported from the country of origin prior to the enactment of applicable umbrella statutes.
7 4 Collectors will be able to avert the purchase of stolen antiquities by carefully inspecting the "title" of antiquities that are for sale. By determining the validity of items on the market, purchasers will deter sellers from dealing in "stolen" works. The demand for stolen antiquities will diminish. Accordingly, the incentive for continued looting of archaeological sites will decline.
B. Legal Analysis
The legal argument for enforcing a foreign nation's blanket ownership declaration draws upon the concept of national ownership of American artifacts articulated in the Archaeological Resources Protection Act of 1979 (ARPA), 75 judicial interpretation of state statutes that declare that protected wildlife is owned by the state for purposes of applying the NSPA, 7 ' 6 and separation of powers concerns in the act of state doctrine. 72 . A plausible argument can be made that buyers are also the best insurers. An efficient legal rule will allocate liability to the party best situated to insure against the risk of loss. See A. SCHWARTZ & R. ScoTT, supra note 55, at 476. The cost of insurance will vary depending on information costs and the likelihood of theft. It will be difficult and expensive for countries to insure against the theft of antiquities since source nations cannot protect existing sites and often do not know where antiquities are buried. It will be less expensive for purchasers to insure because their collections can be easily documented and better protected. Thus the efficient rule would place the risk of loss on the buyer.
73. Mexico, concomitant with the enactment of umbrella statutes, required that all antiquities be registered. McClain I, 545 F.2d at 993. If a country with an umbrella statute did not require existing artifacts to be registered, it would be unfair to enforce the common law rule. A buyer would be unable to determine whether an antiquity offered for sale was stolen.
74. The usefulness of a requirement that purchasers have proper documentation of an antiquity's provenance is limited by the likelihood of fraud. It is common for export licenses to be forged. See supra note 22. See also Kingdom of Spain v. Christie, Manson & Woods Ltd. I W.L.R. 1120 (1986) (discussing fraudulent documentation of Spanish export license for a painting by Goya). It would be difficult, without the adoption of an international licensing system, to force a good-faith purchaser of an antiquity with forged licenses to forfeit the work. The rule could, however, require purchasers to exercise a high standard of care that would determine all but the most sophisticated forgeries.
75. 16 U.S.C. § § 470aa-ll (1982 
Recognition of Similar Statutes by United States Courts
The Archaeological Resources Protection Act is similar to an umbrella statute. 7 This legislation provides that artifacts located above and below the ground on public and Indian lands are national property. Anyone found transporting these artifacts is subject to criminal sanctions under the NSPA 8 If a looter unearthed a Hopi Basket from a gravesite on National Park land and sold it to a dealer in New York, why would the Government's claim to own this artifact be any more valid than Mexico's claim to own pre-Columbian antiquities?"' The United States policy of protecting antiquities is similar to that adopted by other source countries. Under the ARPA, the United States declares itself owner of antiquities that have not yet been discovered. It is true that the ARPA does not apply to artifacts found on private property. However, the United States' ability to declare national ownership and subsequently prosecute dealers in Indian artifacts under the NSPA is analogous. 8 0
The conservation laws enacted by Louisiana 8 ' and Georgia, 8 2 which assert state ownership of alligators, are also similar to umbrella ownership statutes. Like umbrella statutes, these laws are the sole basis of ownership. Courts have found that the transportation of wildlife, which a state claims to own based on a legislative decree, is a violation of the NSPA 3 The policy and reasoning behind these decisions is consistent with the Fifth Circuit's decision to enforce Mexico's umbrella ownership statute in 
Act of State Doctrine
Under the act of state doctrine, United States courts refrain from ruling on the validity of "public acts a recognized foreign sovereign power committed within its own territory." 8 5 The doctrine is grounded in separation of powers concerns. The judiciary may decide not to involve itself in evaluating the acts of a foreign state carried out within its own border because of the potential for conflict with the executive's exercise of the foreign affairs power. 8 6 In the case of umbrella statutes, a court's nonrecognition of such a statute may conflict with foreign policy goals of the executive branch, including a wish to show support for the government of a particular country. 87 The State Department, the Department of Justice and the United States Information Agency oppose legislation that would reverse the McClain decision. 88 Many artifact-rich nations are located in sensitive geopolitical regions. Enforcing laws that seek to deter looting and the theft of antiquities abroad is a simple and inexpensive method by which the United States can build better relations with friendly governments in these regions. 8 9 The State Department also argues that it would be very difficult to justify to foreign governments the elimination of a presently available remedy, one which follows from long standing common law principles and which parallels relief expressly provided in the case of archaeological resources declared to be the property of the United States. 8 vately or publicly owned). These ownership claims do not depend on the state having a possessory interest in that property. For example, if a state has nationalized oil and oil is then discovered on a private citizen's land, and then shipped into the U.S., the oil will still be considered the property of the country of origin. 
87.
There are important government concerns in art-related issues. The act of state doctrine was discussed in Federal Republic of Germany v. Elicofon, 536 F. Supp. 813, 825-26 (E.D.N.Y. 1978 ) in which the Grand Duchess of Saxony-Weimar claimed that payments were due her following the expropriation of two Durer paintings by the German government. The court held that the act of state doctrine precluded an inquiry into the validity of the German government's action. Id. at 825. In so holding, the court recognized that art-related transactions can become issues of great diplomatic sensitivity, a finding which reinforced the court's desire to refrain from passing on the legality of West Germany's act.
An optimal legal rule would encourage host countries to. use all available methods to limit exportation, provide incentives for buyers to police the market by investigating the provenance of goods prior to purchase, 0 1 and enable foreign countries to prosecute importers of stolen artifacts. To deter further free-riding it is necessary to promulgate a rule that forces purchasers of stolen artifacts to forfeit these objects only when they are worth more than a set value, for example $5,000. In this way, host countries have an incentive to restrict the export of antiquities, since there is no way to recover objects worth less than $5,000. Moreover, liability for the purchase of stolen antiquities is only placed on purchasers of expensive artifacts. These buyers are best situated to determine if an antiquity has been legally imported.' 0 2
B. The Retroactive Effect of Umbrella Statutes
The United States should not enforce umbrella statutes retrospectively. Antiquities removed from the country of origin prior to the adoption of national ownership statutes would not be subject to civil or criminal action in United States courts. This restriction sharply limits the scope of this proposal. Artifact-rich nations will not be able to seek the return of some of their most important "cultural property."' '° That umbrella statutes will not be applied retroactively should reassure many of the museum directors and collectors who have lobbied for legislation to overrule McClain. The Metropolitan Museum of Art need not fear that the calyx krater, which some argue was looted from an important historical site, 416 A.2d 862 (1980) . In this case the court held that an owner must act with "due diligence" in seeking the return of stolen art in order to toll the statute of limitations. Id. at 493. The case involved the theft in 1946 of three small Georgia O'Keeffe paintings from a New York gallery operated by O'Keeffe's husband, Alfred Stieglitz. O'Keeffe did not report the theft until 1972. The court reasoned that as long as the owner acted diligently, her rights of title were preserved. The equitable principles cited by the court in applying the discovery rule in this case are analogous to a broad acceptance of a foreign government's claim to stolen antiquities. The discovery rule holds that in an appropriate case a cause of action will not accrue until the injured party discovers the factual basis of the cause of action. Id. at 491. Principles of adverse possession hold that one can acquire title to personal property providing the possession is "hostile, actual, visible, exclusive, and continuous." Id. at 494. The court cited the difficulty of meeting this standard with works of art that are privately displayed in homes. The situation is even more difficult in the antiquity trade, a market notorious for its clandestine procedures. See Bator, supra note 5, at 290.
Developing countries should be held to a similar standard. As long as efforts are made to limit theft and seek the return of stolen antiquities, a nation's umbrella ownership laws should be upheld. Under this rule, if the country does not actively monitor the art market to locate stolen works, the statute of limitations may bar their recovery of stolen antiquities. 102. See supra notes 70-74 and accompanying text. One limitation of this proposal is that it could result in the further breaking up of large antiquities into smaller units worth less than $5,000. There is not, however, a clear relationship between the size of an antiquity and its value. In the few instances where this rule may encourage further destruction of artifacts, such as in the case of a large Mayan Stela, an exception to the rule could be made.
103. For example, the Greek government will not be able to obtain the return of the Elgin Marbles from England. See generally Merryman, supra note 18 (discussing efforts to have British Museum return Elgin Marbles to Greece).
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will be returned to Greece. 0 4 United States recognition of artifact rich nations blanket ownership of antiquities is primarily concerned with preventing the recurrence of this pillage.
C. Subsistence Looting: An Intractable Problem
The recognition of source countries ownership claims by United States courts will assist in halting the trade in stolen antiquities. 0 5 In many countries the looting of archaeological sites is a subsistence occupation. 10 For this reason, it will be difficult to use legal sanctions to halt the activities of impoverished local populations. Furthermore, in many countries with strict laws against the export of antiquities, administrative officials willing to provide forged export certificates for antiquities dealers will circumvent the effect of these statutes. Since the United States will only enforce the umbrella statutes of nations which consistently apply this legislation internally, indigenous corruption may prohibit the United States from recognizing many countries' blanket ownership decrees.
In addition, many artifact rich countries have not passed umbrella ownership statutes. There will be an increasing incentive to trade in antiquities from those nations without blanket ownership laws. Furthermore, the enforcement of umbrella statutes will only deter trade in stolen antiquities. Illegally exported works, that are not stolen, will continue to be marketed without restriction.
V.
CONCLUSION
American courts should recognize a strict common law rule, broadly interpreting the property laws of artifact-rich countries. Enforcement of this rule would enable courts to use the NSPA and common law replevin to slow the trade in stolen antiquities. Such enforcement makes economic sense. To the extent that it requires a modification of legal standards, it can be analogized to similar legal changes made in other art-related areas. The type of pre-purchase investigation that such a liability system would encourage has already been adopted by a number of leading university museums. 0 7 The success of these policies demonstrates the feasibility of
